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OPINION: [*1318]
ORDER GRANTING PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT

In 1997,Dr. RichardA. Borgner("Dr. Borgner")andthe AmericanAcademyof Implant Dentistry ("AAID") filed
an actionin this court, casenumber4:97cv93-WS challenginga 1996 Florida statute[**2] that prohibited Florida
licenseddentistsfrom advertisingmembershipin, or specialtyrecognitionby, organizationsnot recognizedby the
AmericanDental Association("ADA"). Fla. Stat.a 466.0282 [*1319] (1996). Thatlawsuit endedwhenthis court
declaredthe challenged1996 law unconstitutionalto the extentit prohibited Dr. Borgner from advertising his

membershi@ndcredentialedgstatusin non-ADA-recognizedrganizationsSeeBorgnerv. Cook,33 F. Supp.2d 1327
(N.D. Fla. 1998).

Dr. Borgnerandthe AAID (collectively, "Plaintiffs") havenow returnedto this courtto mounta constitutional



challengeto therevisedstatute section466.0282 enactedy the Florida Legislaturein 1999.n1 Plaintiffs contencthat
the revisedstatute,like the earlier statute,infringes upon their First Amendmentright to freedomof commercial
speech.

nl Defendantavere representedby the Florida Attorney General'soffice in the earlier case.On July 28,
1999, afterfiling aninitial respons®n Defendantsbehalfin this casethe Attorney Generahotified Defendants
that his office was declining to otherwise defend the case. Doc. 48 at P 2.

[**3]

Beforethe courtat this time arethe parties'cross-motiongor summaryjudgment(docs.59, 62 & 82). Response:
to the motionshavebeenfiled, andthe partieshavebeenadvisedthatthe motionswould be takenunderadvisemenas
of a date certain.

Dr. Borgneris a licenseddentistwho practicesgeneraldentistry with an emphasisn implant dentistryin St.
PetersburgFlorida. Any dentistwith a generallicenseto practiceas a dentist may perform implant dentistry in
Florida. No special training or education beyond that required for the license to practice as a dentist is requirec

The AAID is a nationaldental organizationwhosememberdentistsmay earncredentials--specificallyAssociate
Fellow andFellow--in the field of implant dentistry.The requirementgor the AssociateFellow credentiainclude: (1)
completionof at leastthreehundred(300) hoursof continuingeducationin implant dentistry,including at leastone
hundredfifty (150)hoursof scienceselatedto implant dentistryandone hundredfifty (150) hoursof clinical implant
educationy2) a passingscoreon a written examinationand(3) successfutompletionof anoral/clinicaltreatmentase
examination.[**4] Someof the requirementgor the Fellow credentiainclude;(1) five or moreyearsof experiencén
the practice of implant dentistry; (2) completionof one hundred(100) hours of continuing educationin implant
dentistryin additionto the threehundred(300) hoursrequiredfor AssociateFellow status;(3) completionof dental
implant treatmentof at leastfifty (50) cases;(4) successfutompletionof an oral examination;and (5) satisfactory
presentatiorof ten casedo the AAID's Admissionsand CredentialsBoard. The AAID hasapproximatelytwenty-two
hundred(2200)membersroughlyfive hundredfifty (550)of whom haveearnedhe credentialAssociateFellow and/or
Fellow.

The AAID sponsors certifying board,the ABOI/ID, whichissueshe Diplomate,or Board-Certified credentiato
dentistswho receivea passingscoreon the ABOI/ID's certificationexaminatiorandwho fulfill certaineducationaknd
experientialrequirementsSincethe ABOVI/ID first beganissuingits credentialsn 1989, approximately200 dentistsin
the United States have earned the ABOI/ID's Diplomate or Board Certified credential.

Dr. Borgneris a memberand"Fellow" of the AAID. Heis alsoa "Diplomate"[**5] of the AmericanBoard of
Oral Implantology/ImplantDentistry ("ABOI/ID"). Dr. Borgner has advertisedin the past, and wantsto continue
advertising in the future, both his membership in the AAID as well as his Fellow and Diplomate credentials.

[*1320] II.
As amended in 199%gection 466.0282, Florida Statutgwovides that:

(1) A dentistlicensedunderthis chaptermay not hold himself or herselfout asa specialist,or advertise
membership in or specialty recognition by an accrediting organization, unless the dentist:
(a) Has completeda specialty educationprogram approvedby the American Dental
Association and the Commission on Dental Accreditation and:
1. Is eligible for examinationby a nationalspecialtyboardrecognizedby the American
Dental Association; or
2. Is a diplomate of a national specialty board recognizedby the American Dental
Association; or

(b) Hascontinuouslyheld himself or herselfout asa specialistsinceDecembe1, 1964,in a specialty
recognized by the American Dental Association.

(2) A dentistlicensedunderthis chaptermay not represento the public without appropriatedisclosurethat his or her
practiceis limited to a specific [**6] areaof dentistry other than a specialty areaof dentistry authorizedunder



subsection(1), unlessthe dentist has attainedmembershipin or has otherwisebeencredentialecby an accrediting
organizatiorwhichis recognizedy the boardasa bonafide organizatiorfor suchanareaof dentalpractice.In orderto
be recognizedby the boardas a bonafide accreditingorganizationfor a specific areaof dentalpracticeotherthana
specialtyareaof dentistryauthorizedundersubsectior{1), the organizatiormustconditionmembershipr credentialing
of its members upon all of the following:
(a) Successfucompletionof a formal, full-time advancededucationprogramthatis affiliated with or
sponsored by a university-based dental school and is:
1. Beyond the dental degree;
2. At the graduate or postgraduate level; and
3. Of at least 12 months in duration.
(b) Prior didactictraining and clinical experiencen the specificareaof dentistrywhich is greaterthan
that of other dentists.
(c) Successful completion of oral and written examinations based on psychometric principles.

(3) Notwithstandingthe requirementsof subsectiong1) and (2), a dentist who lacks membership[**7] in or
certification, diplomatestatus,or othersimilar credential§rom an accreditingorganizationapprovedas bonafide by
either the American Dental Associationor the board may announcea practiceemphasisin any other areaof dental
practiceif the dentistincorporatesn capitallettersor someother mannerclearly distinguishablegrom the restof the
announcementsolicitation, or advertisementhe following statement:"...(NAME OF ANNOUNCED AREA OF
DENTAL PRACTICE)...IS NOT RECOGNIZED AS A SPECIALTY AREA BY THE AMERICAN DENTAL
ASSOCIATION OR THE FLORIDA BOARD OF DENTISTRY." If suchan areaof dental practiceis officially
recognizedby an organizationwhich the dentist desiresto acknowledgeor otherwise referencein the dentist's
announcementolicitation, or advertisementthe sameannouncementolicitation, or advertisemenshall also state
prominently: "(NAME OF REFERENCED ORGANIZATION) IS NOT RECOGNIZED AS A BONA FIDE
SPECIALTY ACCREDITING ORGANIZATION BY THE AMERICAN DENTAL ASSOCIATION [*1321] OR
THE FLORIDA BOARD OF DENTISTRY."

Fla. Stat. @ 466.0282(1)(3) (1999) (emphasis in original).

Implant dentistry has not beenapprovedas a dentalspecialtyby the [**8] ADA. n2 Furthermoreneitherthe
AAID nor the ABOV/ID is "a nationalspecialtyboardrecognizechy the ADA." Fla. Stat.a 466.0282(1) Likewise,
neitherthe AAID nor the ABOI/ID is "recognizedby the [Florida Board of Dentistry] as a bonafide accrediting
organizatiorfor a specificareaof dentalpracticeotherthana specialtyareaof dentistryauthorizedundersubsectior(1)."
Fla. Stat. @ 466.0282(1)

n2 The specialareasof dentalpracticecurrently recognizedby the AmericanDental Association("ADA")
are: dental public health, endodontics,oral and maxillofacial pathology, oral and maxillofacial surgery,
orthodontics and dentofacial orthopedics, pediatric dentistry, periodontics, and prosthodontics.

Dr. Borgnerwantsto advertisethatheis a memberandFellow of the AAID aswell asa Diplomateof the ABOI/
ID. He contendghatamendedsection466.0282prohibitshim from doing so. Defendantspn the otherhand,interpret
section466.0282differently. They saythat section466.0282permitsa dentist[**9] to advertisemembershipn and
credentialsfrom an organizationnot approvedby the ADA or the Florida Board of Dentistry so long as the
advertisement also includes the disclosure statement required by section 466.0282(3).

Subsection(2) of section466.0282statesthat, with one exceptionnot applicableto Dr. Borgner,a dentist"may
not represento the public without appropriatedisclosurethathis or herpracticeis limited to a specificareaof dentistry
other than a specialtyarea"recognizedby the ADA. Subsection(3) providesthat, a dentistmay, with appropriate
disclosure,"announcea practiceemphasis'in an areanot recognizedasa specialtyareaby the ADA or the Board.The
statutethus plainly permitsDr. Borgnerto announcea practiceemphasisn implant dentistryand/orto representhat
his practiceis limited to implant dentistryso long as he "incorporatesn capitallettersor someother mannerclearly
distinguishabldrom the restof the announcemengolicitation, or advertisementhe following statement:[IMPLANT
DENTISTRY] IS NOT RECOGNIZEDAS A SPECIALTY AREA BY THE AMERICAN DENTAL ASSOCIATION
OR THE FLORIDA BOARD OF DENTISTRY.'Fla. Stat. & 466.0282(3)[**10]

Whetherthe statutealso permitsDr. Borgnerto advertisehis membershign and credentials§rom the AAID and



ABOI/ID is less clear. Subsection(1) of section466.0282statesthat, with two exceptionsnot applicableto Dr.
Borgner,a dentistlicensedin Florida may not advertise"membershipin or specialtyrecognitionby an accrediting
organization.'Dr. Borgnercontendghatsubsectior{1) unambiguouslyrohibitshim from advertisinghis membership
in and credentials from the AAID and ABOV/ID.

Defendantspn the otherhand,suggesthat the clearprohibition of subsection1) shouldbe ignoredbecausehe
last sentencef subsection(3) andthe first sentencef subsectior(4) imply thatthe Florida Legislaturedid not mean
whatit saidin subsectiorn(1). The last sentencef subsection(3) statesIf [implant dentistry]is officially recognized
by an organizatiorwhich the dentistdesireso acknowledgeor otherwisereferencan the dentist's...advertisemerthe
same...advertisemenshall also state prominently: '(NAME OF REFERENCED ORGANIZATION) IS NOT
RECOGNIZED AS [*1322] A BONA FIDE SPECIALTY ACCREDITING ORGANIZATION BY THE
AMERICAN DENTAL ASSOCIATION OR THE FLORIDA BOARD OF [**11] DENTISTRY." Fla. Stat. a
466.0282(3)1999) (emphasis in original). The first sentence of subsection (4) provides:

(4) The purposeof this sectionis to preventa dentistfrom advertisingwithout appropriatedisclosure
membershipin an organizationwhich may be perceivedby the public as recognizingor accrediting
specializatioror otheruniquecompetenciet anareaof dentistrythatis not recognizedr accreditecby
the American Dental Association or the board in accordance with this section.

Fla. Stat.=  466.0282(4)(1999). Accordingto Defendantsthesetwo sentencesevealthat the Florida Legislature
intendedto permita dentistto advertisesmembershipn andcredentialfrom anorganizatiomot approvecby the ADA

or the Boardso long asthe advertisemenalsoincludesthe requireddisclosurestatementindeed,that is the position
taken by the Board, at least for purposes of this lawsuit.

NotwithstandingDefendantsgjenerousconstructionof section466.0282 the courtis confidentthat Dr. Borgner's
interpretationis not an unreasonablene. Anything but a model of clarity, the statute--atest--careadto a chilling
effect becausedentistsare left [**12] to wonderwhetherthe languagein subsectiong3) and (4) is sufficient to
overcomethe very clearprohibition statedin subsection(1). n3 At worst, subsectior{1) meanswhatit says:"A dentist
[who doesnot qualify for thetwo exceptiongrovided]...maynot...advertisenembershipn or specialtyrecognitionby
anaccreditingorganization.'Eitherway, section466.0282restrictsDr. Borgner'sFirst Amendmentight to freedomof
commercial speech.

n3 Defendantshave submittedno evidencethat any kind of an official interpretativeopinion has been
issuedto advisedentiststhat section466.0282permitsthemto advertiseanembershipn andcredential§rom an
organization not approved by the ADA or the Board.

V.

In Central HudsonGas& Electric Corp. v. Public ServiceComm'n,447 U.S.557,566,100S. Ct. 2343,65 L.
Ed. 2d 341 (1980), the SupremeCourt articulatedthe following four-parttestfor assessinghe constitutionalityof a
restriction on commercial speech:

At the outset, [**13] we mustdeterminewhetherthe expressions protectedby the First Amendment.
For commerciakpeectio comewithin thatprovision,it atleastmustconcernawful activity andnot be
misleading.Next, we ask whetherthe assertedjovernmentainterestis substantial.lf both inquiries
yield positive answerswe must determinewhetherthe regulationdirectly advanceshe governmental
interest asserted, and whether it is not more extensive than is necessary to serve that interest.

Central Hudson, 447 U.S. at 566.

Courts havegenerallydivided the first elementof the CentralHudsontest, the "misleading”element,into two
categories!'inherently" misleadingversus"potentially" misleading.If speechis "inherently" misleading,it may be
restrictedwithout referenceo the remainingthreeCentralHudsonfactors.In contrast,f speechis merely"potentially"
misleading, a state may not restrict the speech unless it can satisfy the last three prongs of the Central Hudsc

The Eleventh Circuit recently stated that the "penultimate prong" of the Central Hudson test requires a
governmentaéntity to demonstrat¢hatthe restrictions [*1323] it placeg**14] on speectboth targetanidentifiable
harmandmitigateagainstsuchharmin a directandeffectivemanner. Masonv. TheFlorida Bar, 208 F.3d 952 (11th



Cir. 2000). Furthermorethe courtin Masonheldthat"[a governmentaéntity] is not relievedof its burdento identify
a genuinethreatof dangersimply becausét requiresa disclaimer,ratherthan a completeban, on [an individual's]
speech.'Mason,208 F.3d at 958; seealsolbanezv. Florida Bd. of Accountancy512U.S.136,114S. Ct. 2084,129
L. Ed. 2d 118 (1994) (striking down a disclaimerrequiremenbecausehe statefailed "to backup its allegedconcern
that the [speech] would mislead rather than inform").

In Peelv. AttorneyRegistrationand Disciplinary Comm'nof lllinois, 496 U.S.91,110S. Ct. 2281,110L. Ed.
2d 83 (1990), the SupremeCourt held that a lawyer'suse of the designation'Certified Civil Trial Specialistby the
NationalBoardof Trial Advocacy"("NBTA") wasneitheractuallynor inherentlymisleading.The Court explainedthat
"[a] claim of certificationis not anunverifiableopinion of the ultimate quality of a lawyer's[**15] work or a promise
of success...bus simply a fact, albeitonewith multiple predicatesfrom which a consumemay or may not drawan
inferenceof thelikely quality of anattorney'svork in a givenareaof practice."Peel,496 U.S.at 101. The Courtwent
on to notethat the predicaterequirementgor NBTA certificationwereverifiable factsaswell. Furthermorethe Court
found thattherewasnot only no suggestiorthatthe NBTA issuedcertificatesto lawyersindiscriminatelybut alsono
evidencethat anyonewasin fact misled or deceivedby the advertisementAbsentsuchevidencethe Court concluded
that the lawyer's advertisement of his certification could not be considered misleading or deceptive on its face.

The Courtlaterextendedhe lessondn Peelto a caseinvolving a lawyer, Silvia Ibanez("lbanez"),who advertised
her credentialsas a Certified Public Accountant("CPA") and a Certified Financial Planner("CFP"). n4 Ibanezv.
Florida Bd. of Accountancy512U.S.136,114S.Ct. 2084,129L. Ed. 2d 118(1994).lbanezwasreprimandedy the
Florida Board of Accountancy("FBA") for engagingin "false, deceptiveand misleading"advertising.[**16] As to
Ibanez'suse of the CFP designationthe FBA arguedthat any designationusing the term "certified" to referto a
certifying organizationotherthanthe FBA itself or an organizationapprovedby the FBA "inherently mislead[s]the
public into believingthat stateapprovalandrecognitionexists."Ibanez,129 L. Ed. 2d at 125. The Courtrejectedthe
FBA's argumentnoting that suchargumentwas"difficult to maintainin light of Peel."lbanez,129L. Ed. 2d at 127.
The Courtalsorejectedthe FBA's argumenthat useof the CFP designatiorwaspotentially misleading entitling the
FBA to enactmeasuresshort of a total banto preventdeceptionor confusion. The Court explainedthat if the
"protectionsafforded commercialspeechare to retain their force'...we cannotallow rote invocation of the words
‘potentially misleading'to supplantthe Board'sburdento ‘demonstratehat the harmsit recitesarereal and that its
restrictionwill in factalleviatethemto a materialdegree."lbanez, 129L. Ed. 2d at 128 [*1324] (citesomitted).The
FBA havingfailed to point to anyreal--asopposedo hypothetical--harmthe Court concluded**17] thatthe FBA's
"concern about the possibility of deceptionin hypothetical casesis not sufficient to rebut the constitutional
presumptiorfavoring disclosureover concealment.lbanez,129 L. Ed. 2d at 127-128(quotingPeel,496 U.S. 91 at
111); seealsoEdenfieldv. Fane,507U.S.761,113S.Ct. 1792,123L. Ed. 2d 543 (1993) (striking down Floridaban
on CPA solicitationwhereFBA presentedheitherstudiessuggestinghat personalksolicitation createdhe dangerghe
FBA claimedto fear nor anecdotakvidencevalidating the FBA's suppositions)Zaudererv. Office of Disciplinary
Counsel, 471 U.S.626,648-649,105 S. Ct. 2265,85 L. Ed. 2d 652 (1985) (striking down restrictionson attorney
advertisingwhere"State'sargumentamountto little morethanunsupportedssertionsWithout "evidenceor authority
of any kind").

n4 A private organization,the Certified Financial PlannerBoard of Standardsauthorizesuse of the
trademarkeddesignation "Certified Financial Planner" to personswho satisfy certain core educational
requirementswho receivea passingscoreon a certificationexaminationwho completea planning-relatedvork
experienceequirementwho agreeto abideby the CFP Codeof Ethics and ProfessionaResponsibility,and
who complete an annual continuing education requirement.

[**18]

In Parkerv. KentuckyBoard of Dentistry,818 F.2d 504 (6th Cir. 1987),the Sixth Circuit considered Kentucky
statutethat prohibitedgeneraldentalpractitionersrom holding themselve®ut to the public asspecialistspr asbeing
"especiallyqualified,"in a particularbranchof dentistry.As a generaldentalpractitioner,StanleyParker("Parker")was
permittedunderKentuckylaw to performservicesn all recognizedranche®of dentistry,including orthodontiabut he
wasneverthelesprohibitedfrom usingthe words"orthodontics,"braces,"brackets,"andsimilar termsin advertising
his services.When Parkerin fact placedan advertisemenin the Yellow Pageslisting as some of his services,
"Orthodonticswith Clear & Metal Brackets,"and "Orthodonticswithout Braces,"the Kentucky Board of Dentistry
instituted disciplinary proceedingsagainsthim. On appealfrom the trial court's order finding the Kentucky law
unconstitutionalthe KentuckyBoardof Dentistryarguedthat Parker'suseof suchwordsas"orthodontics"and"braces"
could actually or potentially mislead the generalpublic into believing that he was a "specialist” in the areaof



orthodontics[**19] The Sixth Circuit, however,found that Parker'sadvertisement--&ruthful descriptionof services
that he was permittedunderKentucky law to perform--wasnot inherently misleading.While willing to assumehat
Parker'sadvertisementould be potentially misleading,the Sixth Circuit nonethelesgoncludedthat Kentucky'sout-

right banon the useof specific, non-deceptivedermscould not be justified underthe Constitutionor SupremeCourt
precedent.See also Binghamv. Hamilton, 100 F. Supp.2d 1233 (E.D. Cal. 2000) (finding unconstitutionala

Californiaregulationthat prohibiteda dentistfrom advertisingthat he wasa Fellow and Diplomateof the AAID and

ABOV/ID respectively).

V.

Defendantsn this caseconcedeghatthe speechatissue--namelyDr. Borgner'sadvertisemendf his membershipn
and credential§rom the AAID and ABOI/ID--is "potentially” ratherthan "inherently" misleading.Indeed,in light of
Peel, Ibanez,and Parker,it would be difficult for Defendantso argueotherwise.Defendantsaccordinglybearthe
substantiaburdenof demonstratinghatthe restrictionsplacedon a dentist'sspeechy section466.0282bothtargetan
identifiable[**20] harmandmitigate againstsuchharmin a directand effective manner.Plaintiffs contend,andthis
court agrees, that Defendants have not satisfied such a burden.

Defendantdhaveproducedno evidenceto suggesthatimplant dentistryis anillegitimate or unrecognizecreaof
dentalpractice that eitherthe AAID or the ABOI/ID is a shamorganizationthat either [*1325] organizationawards
credentialr certificationsindiscriminatelybaseduponsomethingotherthanobjectivelyverifiable criteria,thatanyone
hascomplainedto the Boardaboutbeing misled, deceivedor confusedby an advertisementhat includesinformation
regardinga dentist'smembershign and/orcredentialfrom the AAID or the ABOI/ID, or thatanyonehascomplained
about a dentist who--like Dr. Borgner--has advertised his credentials in these organizations.

Interestingly,in 1994, beforethe Florida Legislatureenactedsection466.0282 the Boarditself issueda final order
on a petition filed by Frank R. Recker,D.D.S., for a declaratorystatementas to the ability of AAID membersto
advertisetheir statusas fellows of the AAID and diplomatesof the ABOI/ID. Doc. 1, Ex. D. In its order,BOD
94-01DS the Boardreported**21] asafinding of factthat"the AAID andthe ABOI/ID arebonafide organizations
that credentialdentistsin the areaof implantdentistry.”Id. at 2. The Boardalsoreportedasa conclusionof law that
the Florida statutesand/oradministrativerulesthenin effectpermitteda dentistto advertisehis or her"Fellow" status
in the AAID aswell ashis or her"Diplomate"statusin the ABOI/ID solong astheadvertisemendid notimply to the
public thatthe advertisingdentisthad obtainedspecialtystatus.ld. The Boardsaidnothingin its orderto suggesthat
advertisement of a dentist's credentials in the AAID and/or the ABOI/ID might be misleading to the public.

Therecordestablisheshatany dentistwith a generalicenseto practiceasa dentistmay performimplant dentistry
in Florida. Doesit not defy commonsenseo think thatthe public might be harmedby learningthat a dentist,whose
practiceincludesimplant dentistry,hastakenthe extrastepsnecessaryo becomea credentialednemberof animplant
organization?f anyonehasa questionor a concernaboutwhata dentist'scredentialfrom the AAID and/orthe ABOI/
ID mean,it takesonly a few minuteswith acces$**22] to the Internetto learnpreciselywhatthe dentistwasrequired
to do to earn those credentials.

While Defendantsdo not disputethat Dr. Borgner'scredentialsfrom the AAID and ABOI/ID--along with the
predicaterequirementgor thosecredentials--constituteerifiable facts,they neverthelessontendthat"it canreasonably
be expectedhatmanyconsumersvould assumehata persoradvertisingcertificationasa dentalspecialisthasreceived
suchcertificationeitherfrom a stateagencyor from a boardrecognizedy a stateagency."Doc. 64 at 10. To support
their contention,Defendantshavefiled a documentthat presentghe resultsof a recentsurveycommissionedy the
Boardfor purpose®f this litigation. The survey--entitledA Studyof FloridaResidentfRegardingAttitudesaboutthe
Stateof Florida'sRolein Certifying DentalSpecialists"--wasonductedy the Florida SurveyResearclCenterbetween
December 15, 1999, and January 5, 2000.

On January6, 2000, one day after the surveywas concludedand one day beforethe end of the twice-extendec
discoveryperiod, Defendantsprovided Plaintiffs with a copy of the final report setting out the resultsof the just-
completed[**23] survey.On January27, 2000, twenty days after the close of discoveryand without ever before
disclosingthe nameof anexpertwitness,Defendantdiled--asattachmentso their summaryjudgmentmotion--thefinal
reportsof two studies--thaecentstudyaswell asan earlierstudycompletedn 1998--alongwith a copy of anaffidavit
signedby Dr. Michael J. Scicchitano("Dr. Scicchitano").Dr. Scicchitanodisclosedthat he was the Director of the
[*1326] Florida Survey ResearchCenterand the man under whose supervisionthe surveyswere designedand
conducted While he also representedhat the surveysmet "generally acceptedndustry standarddor representative
samplingof the generalpopulation,"he providedno otherinformationregardingsurveydesignandmethodologyDoc.
64, Ex. B. The original of that affidavit was filed on February 1, 2000. Doc. 67. n5



n5 In the earlierlitigation, CaseNo. 97cv93, monthsafter the discoveryperiod closed,Defendantsasked
the courtto reopendiscoveryto permitthefiling of "a recentlycompletedReport"of a surveyconductedy the
Florida SurveyResearciCenterbetweer-ebruary3, 1998,andFebruaryl5, 1998. The reportwasaccompaniec
by an affidavit from Dr. KennethD. Wald, a previously-undisclosedxpertunderwhosesupervisiorthe survey
wasconductedDr. Wald'saffidavit containeda descriptionof the study/surveyalongwith his interpretationof
the survey results. The court denied Defendants' request.

[**24]

On February9, 2000, noting Defendants'obtuseattemptto circumventthe alreadygenerougliscoveryextensions
grantedto the Defendants, Plaintiffs filed a motionto strike both the affidavit andthe final surveyreportssubmitted
by DefendantsDoc. 69. Needlesgo say,thetiming of Defendantsdisclosuresnadeit difficult, if notimpossible for
Plaintiffs to deposeeither Dr. Scicchitanoor an expertof their own choosingwho could renderan opinion aboutthe
surveys'design,methodology and/orresults.Significantly, Dr. Scicchitano'saffidavit andthe surveyreportsrepresent
the only evidence produced by Defendants.

While sympatheticto Plaintiffs' complaintsabout Defendantsuntimely disclosuresthe court declinesto strike
Defendantsevidencebasedon discoveryabuseslone.Any prejudiceaccruingto Plaintiffs from lack of opportunityto
meetDefendantdate-filed surveyscould be curedby permitting Plaintiffs to takeadditionaldepositionsat Defendants
expense Additional depositionsare unnecessaryhowever,becausehe court finds that Dr. Scicchitano'saffidavit,
combinedwith his final surveyreports,arealtogetheiinsufficientto satisfy Defendantsburdeng**25] underCentral
Hudson.

Surveyresultsofferedasproof of the matterasserte@rehearsayandareinadmissibleunlessthe surveyfalls into a
recognizectlassexceptionto the hearsayule or into the residualexceptioncontainedn FederalRuleof EvidenceB07.
Arguably,the surveysin this casefall into the categoryof statementexceptedrom the hearsayule underRule 803(3):
namely,statementshat expressa declarant'stateof mind at the time of the utterance. ScheringCorp. v. Pfizer, Inc.,
189F.3d 218 (2d Cir. 1999). If not exceptedunderRule 803(3),the surveyswould perhapse admissibleunderRule
807, which provides:

A statementnot specifically coveredby Rule 803 or 804 but having equivalentcircumstantial
guarantee®f trustworthinessis not excludedby the hearsayrule, if the court determineghat (A) the
statements offeredas evidenceof a materialfact; (B) the statements more probativeon the point for
which it is offeredthanany otherevidencewhich the proponentcanprocurethroughreasonablefforts;
and(C) the generalpurposeof theserulesandthe interestsof justicewill bestbe servedby admission
of the statement [**26] into evidence.

Fed.R. Evid. 807 (emphasiadded) With regardto surveyevidenceat leastonecourthassaidthat "the circumstantial
guaranteesf trustworthinessarefor the most part satisfiedif the [survey]is conductedn accordancevith generally
acceptedurveyprinciples."BrokerageConcepts)nc. v. U.S.Healthcare,Inc., 140 F.3d 494 (3d Cir. 1998) (quoting
Pittsburgh [*1327]Press Club v. United States, 579 F.2d 751, 758 (3d Cir. 1978)).

Assuming, just for the sake of argument,that Defendants'surveysare admissible,the court is nonetheless
unwilling to accordthe surveysmuch weight. The 1998 survey, entitled "A Study of Florida ResidentsRegarding
Dentistsand Dental Specialists,"was "designedto determinewhetherlaypersongwould] be drawnto dentistswho
advertisethemselvesas "certified" or "specialists"by virtue of membershipin organizationsthat have not been
recognizedas acceptablecredentialingorganizationsby the ADA." Doc. 64, Ex. C. The more recentsurvey was
designedo assessrespondenterceptionof the role of the Stateof Floridain assuringhe qualificationsof dentists
that advertisethemselvesas[**27] specialistdn a particulararea."Doc. 64, Ex. B. Neithersurveyassessedhat, if
any, harm would result from permitting a dentistto advertiseeither a practiceemphasisin implant dentistry or
membership in and credentials received from the AAID or ABOV/ID.

In the 1998 survey, one thousand(1000) individuals were interviewedby phoneregardingtheir attitudesabout
dentistsanddentalspecialistsWhenaskedo indicatehow importanteachof six sources6 of informationwasto their
decisionto selectan orthodontistor "implant specialist,"just undereighty percent(80%) of the respondentsevealed
thatit was"somewhat'if not "very" importantto know thatan orthodontistor "implant specialist"was certified asa
specialistby an ADA-approvedboard.Over eighty percent(80%) of the respondentindicatedthat a recommendatior
by a friend or family memberwas either "very" or "somewhat"importantto their decision.More than half of the
respondentindicatedthat yellow-pageor otheradvertisementsereeither"not very" or "not at all" importantto their



decisionto selectan "implant specialist."It is not apparentvhat the respondentanswerswvould havebeenhad they
been[**28] told thatthe ADA doesnot recognizeimplantdentistryasa "specialty,"that thereis no "ADA-approved
board" that certifies dentistsas "implant specialists,"or that the Florida Board of Dentistry considersall licensed
dentists qualified to practice implant dentistry.

n6 The telephonerespondentsvere askedaboutthe following six sourcesof information: a friend's or
relative's recommendationan advertisementan insurancecompany'srecommendationan ADA-approved
board's certification, a yellow pages advertisement, and a recommendation by a family dentist.

The telephonerespondentsvere also askedhow familiar they werewith the ADA, the AAID, andthe "National
Council for Dental Implants,” the latter being a fictitious organizationused as a baselineto compareresponse:
regardingthe othertwo dental certifying organizations Approximately fifty-seven percent(57%) of the respondents
wereeither"very familiar," "familiar," or "somewhatfamiliar" with the ADA. In contrast]ittle morethanfive percent
[**29] (5%) of the respondentindicatedthat they had somelevel of familiarity with the AAID. Four percent(4%)
actually revealeda level of familiarity with the fictitious organization,which suggestghat a similar percentageof
respondents may have feigned familiarity with the ADA and/or the AAID.

Slightly morethanhalf of the respondentsrho saidtheywereeither"very" or "somewhat'familiar with the AAID
also said that they would be more willing to visit, to expressconfidencein, andto trust the recommendationsf, a
dentistwho they knew to be certified as a "specialist" by the AAID. Approximately eighty percent(80%) of the
respondentgamiliar with the ADA saidtheywould be morewilling [*1328] to visit, to expressonfidencan, andto
trust the recommendations of, a dentist known to be certified as a "specialist" by the ADA.

Professor Kenneth D. Wald rendered the following opinion about the findings of the 1998 survey:

These findings indicate that advertisementabout "certification" and/or "specialization"in implant
dentistry--regardlessf whetherrespondentknow the credentialingagencyor not--will persuadenuchof
the public that such dentistsare worthy, capable, [**30] and trustworthy. Such advertising will

confer a professional advantage upon dentists who advertise themselvesas credentialed by
organizations that are not acceptedby the American Dental Association By virtue of its trustin

credentialingandlack of expertise a large proportionof the public is ripe to be misledin the choiceof
dentiststo performimplantation.The public lacksthe knowledgeto discernthe valueof credentialingoy
organizationghat haveandhavenot beenapprovedoy the AmericanDentalAssociation It is alsoclear
that the public would put greatconfidencein the judgmentof the AmericanDental Associationif that
organizationchoseto recognizea credentialingoody in implant dentistry.Becausehe AmericanDental
Associationdoesnot recognizesucha certification, the public will be disposedo choosedentistswho
advertisesuchcredentialdrom the AAID overmembersof the AmericanDental Associationwho forego
such advertising--even though the public puts considerable trust in the ADA.

Doc. 64, Ex. C., Dr. Wald's Aff. at P 16 (emphasis in original).

As indicatedby Dr. Wald, the resultsof the 1998 surveysuggesthatdentistswho advertisg**31] "certification"
and/or "specialization"may have a competitive edge over dentistswho do not so advertise.The survey doesnot
establishthat any suchcompetitiveedgeis unmerited.The surveyalso doesnot establishthat dentistswho advertise
“certification" or "specialization" are less worthy, capable,and trustworthy than dentists who either have no
“certification" or "specialization"to advertiseor who have a "certification" or "specialization"but choosenot to
advertiseit. Quite simply, the 1998 surveymay haveproducedresultsof interestto the ADA, butit did not produce
resultssufficientto convincethis court that the infringementsimposedby section466.0282on Dr. Borgner'sFirst
Amendment rights are constitutional.

With the morerecentsurvey,Defendanthavenot includedan expert'sinterpretatiorof the results.Left to its own
devicesthe courtfinds thatthe secondsurveyis no morehelpful thanthefirst. Thevery brief surveyreportrevealshat
five hundred500)individualswereinterviewedby phoneabouttheir perceptionsegardingthe Stateof Florida'srolein
overseeingdentistswho advertise(1) as being specialistsin a particulararea,(2) as being [**32] board-certified
specialistdn a particularareaor (3) ashavingpracticedimited to a certainarea Althoughthe reportfails to setout the
precisequestionsthat were askedof the respondentsit appearghat nearly two-thirds of the respondentsaid they
believedthatdentistswho advertiseasbeingboard-certifiedspecialistsn a particularareahavebeencertifieddirectly by
the Stateof Florida or certified by a nationalorganizationthat is recognizedby the Stateof Florida. In addition, the



reportindicatesthat approximatelyfifty-seven percent(57%) of the respondentsaid they believedthat dentistswho
advertiseas being specialistan a particularareaor as havingtheir practicedimited to a certainareahavebeeneither
directly or indirectly certified by the State [*1329] of Florida. Again, while theseresultsmay be interesting they do
not convincethis court that the Stateof Florida, throughenactmenbf section466.0282 targetsa genuinethreatof
harm and/or furthers substantial state interests in a direct and effective manner.

Absentany otherevidenceto supportthe restrictionsplacedon Dr. Borgner'sFirst Amendmentrights by section
466.0282 this court[**33] finds that Defendantshavefailed to satisfy their burdenunderthe CentralHudsontest.
Plaintiffs are therefore entitled to summary judgment.

Accordingly, it is ORDERED:
1. Plaintiffs’ motion for summary judgment (doc. 59) is GRANTED.
2. Defendants' motion for summary judgment (doc. 62) is DENIED.

3. Section466.0282,as amendedjs DECLARED unconstitutionalto the extentit prohibits Dr. Borgnerfrom
advertisinghis membershign the AAID and his credentialedstatusin the AAID and ABOV/ID, and Defendantsare
ENJOINEDfrom enforcingsection466.0282,asamendedagainstDr. Borgnerfor advertisinghis membershign the
AAID and his credentialed status in the AAID and ABOI/ID.

4. Section466.0282 asamendedis alsoDECLARED unconstitutionato the extentthatit prohibitsDr. Borgner
from eitherrepresentingo the public thathis practiceis limited to implantdentistryor announcinga practiceemphasis
in implant dentistrywithout alsoincorporatinga disclosurestatementDefendantsare ENJOINED from enforcingthe
disclosure requirement of section 466.0282, as amended, against Dr. Borgner.

5. The clerk is directed to enter judgment in Plaintiffs' favor, with costs [**34] taxed to Defendants.
DONE AND ORDERED this 20th day of March, 2001.

WILLIAM STAFFORD

SENIOR UNITED STATES DISTRICT JUDGE



